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Grantor's Control Over
Irrevocable Trusts
By HAROLD D. TORGAN*
Every lawyer who drafts a "living" trust realizes that, if the
income from the trust is not to be taxable to the grantor, the trust
must be irrevocable.
Many grantors, however, while wishing to evade taxes on the
income from a trust, at the same time would like to retain some measure
of control over it. Just what powers may a grantor retain by the terms
of the trust instrument, and still have the Courts construe the trust as
irrevocable?
Sec. 166 of the Internal Revenue Code provides:t
"Where at any time the power to revest in the grantor title
to any part of the corpus of the trust is vested(1) in the grantor, either alone or in conjunction with any
person not having a substantial adverse interest in the disposition
of such part of the corpus or the income therefrom, or
(2) in any person not having a substantial adverse interest
in the disposition of such part of the corpus or the income therefrom,
then the income from such part of the trust shall be included in
computing the net income of the grantor."
Recent decisions have held that the grantor of an irrevocable trust
may retain the following powers and yet be exempt from Federal
taxation of the trust income:
1. Grantor mayt reserve the right to change trustees and beneficiaries.
This power to change the trustees, beneficiaries and remainders may
*Of the Denver Bar.
"Code Section 166 above is the same as Section 166 of the 1938, 1936, 1934
and 1932 Acts, except that the words "during the taxable year" which appeared
following the words "Where at any time," were omitted in the 1934 Act, and in the
next to the last line the words "for such taxable year" appeared in the 1932 Act preceding the words "shall be included in."

131

132

DICTA

be reserved, so long as the grantor does not retain power to revest the
trust income in himself.1
2. Grantor may alter the distributive shares to be paid.
It has also been held that the grantor may reserve the power to alter
the distributive shares of principal and income of the beneficiaries of the
classes name!d in the trust instrument, so long as the instrument provides
that all such principal and income will be paid, so that the grantor is
without power to reduce all the beneficial shares to a nominal sum and
2
thus effect a resulting trust to himself.
3. A trust is considered irrevocable although grantor may revoke
with consent of a direct or contingent beneliciary.A
The income of a trust in which the grantor had power to revoke
only with the consent of his wife, a beneficiary, was held not taxable,
4
since the wife had a substantial adverse interest.
Even though a beneficiary is merely contingent, if the power to
revoke requires his consent, the income from the trust is not taxable to
the grantor so long as it is not paid to him. 5 Nor is it taxable where
power to alter and otherwise control the trust could be exercised only
with the consent of two trustees, who were contingent beneficiaries. 6
A husband and wife who create trusts for each other, revocable
with the consent of either as beneficiary, are not taxable on the trust
income as grantors.7 In a recent case, however, the Court held a trust
to be revocable, and therefore its income taxable to the grantor, where
the wife of a settlor-trustee, during whose life the income was to be
accumulated, to whom the trustees might make payments of principal
or income, and whose consent was necessary for alteration or revocation
by a committee, since she was not one having a substantial adverse in'Knapp v. Hoey (1939), 104 Fed. 2nd 99:
'Downs, 36 BTA 1129, Dec. 9826;
"Ward, 40 BTA 225, Dec. 10, 771:
'Goulder, 39 BTA 670, Dec. 10, 659:
Litchfield, 39 BTA 1017, Dec. 10, 711.
aStetson, 27 BTA 173, Dec. 7831:
Morton.- 38 BTA 419, Dec. 10, 410;
'Jones, 27 BTA 171, Dec. 7830;
'Holmes, 27 BTA 660, Dec. 7909;

DICTA

133

terest within Section 166. The decision there hinged on the fact that
the wife, under the instrument, had no power to demand anything, as
the trustees were merely given power to pay her in their discretion.,
It must be remembered that a trustee is not considered to have a
substantial adverse interest, and thus where a trust is revocable by the
grantor in conjunction with a trustee, the income is taxable to the

grantor."
The sixth Circuit Court of Appeals, in determining this same
question, overruled the contention that the trustee was bound to protect
the beneficiary. 10
4. An irrevocable trust may be for a fixed period.
Property may be conveyed in trust for a definite number of years,
and so long as it is irrevocable during that period the income is not
taxable to the grantor during the term of the trust."
5. An irrevocable trust may terminate upon a contingency.
Such a contingency may be the death or remarriage of the beneficiary, and if there is no power to reinvest in the grantor any part of
the trust estate until such contingency, the grantor is exempt from taxa2
tion of the income until such time."
Space does not permit an exhaustive survey of all the reservations
which may be included in an irrevocable trust. We have merely attempted
to point out some of the more important powers which a grantor may
retain.
Although in the above instances the grantor may be exempt from
taxation of the trust income, unfortunately the beneficiary will have to
foot the bill. However, it will be realized that, from the grantor's point
of view, this may be a far more satisfactory arrangement, especially since
it might enable the grantor to avoid paying taxes in the higher brackets.
'Fulham, 40 BTA 48, Dec. 10, 743:
'Reinecke v. Smith, 289 U. S. 172:
Morton, 38 BTA 1283, Dec. 10, 518.
1
Carkhuff vs. Comm., 83 Fed. 2nd 626;
'U. S. vs. First Nat'l Bank, 74 Fed. 2nd 360;
Dunning, 36 BTA 1222, Dec. 9900.
'Downs, 36 BTA 1129, Dec. 9826;
Penn, 39 BTA 787, Dec. 10, 668.

